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UNITED STATES DEPARTMENT OF JUSTICE 


Dear Senator: 
This ie in response to the views of 


review of administrative removals and suspensions of Federal an- 
ployees.” 


The bi2k would emend chapter & of tithe 26, United States 
Code, entitled "Metrict Courte; Jurisdiction”. Under present law, 
an ection for reinstatement may be brought oaly in the District 


qQiestio: 
ae waskecebinn, costa 66 yaraitiad ta Giateieth Guat Gan tr wineeick 
of Colusbis. 


Under present ley actions for back pay must be brought ta 
the Court of Cini, the district courts have no jurisdiction over 
auch actions. 28 U.S.C. 841946(4)(2), ayeed The Department wakes 
nO recommendation on this bili ineofer ae it ensbles an enployes to 
chtain conplete rebier =- reingtataoett aad beck pay ~~ ie aoe action 
in the district court 


moval wee unjustified, he mutomtienlly becomes entitled to back pay. 
5 U.8.0. 8652(b). The employee would heve te bring en action for back 
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pay at thie point only if there remained an inelidental question such 
as woether or not he vas entitled to overseas allowance, sick or 
vacation Leave or the amount of eet-off for other earnings durinz the 
period. ce ¢.g., Kalv. v. United States, 12h F. Supp. 654 (Ct. Cl. 
1954); Keufman v. United States, 93 F. Supp. 1019 (Ct. CL. 1948). ‘the 
logical forum for determining these epeciniized and usually minor 
matters is the Court of Claims which has developed en expertise witi 
respect to thes. 


ior is it Likely that « decision of the Court of Claims on 
back pay would be inconsletent with a decision of the district court 
on reinstatement involving the seme employee. ‘ihe Court of Claims 
mugt award back pay when the employec has been reinstated in accordance 
with an order of the district court. 5 U.6.C. § 65@(b); Green v. United 
States, 124 Ct. Cl. 166 (1953). By the seme token, the Court of Claizs 
has held thet an amployee denied reinstatenent by the District court 
nay not npnriise: an sinus for back pay in the Sours of Claims. cdgar 


ean ob 


NNO Rte es Mtn 


ihe third paragraph of the bill, providing for “action against 
the appropriate officer or a may be anbiguous. Under present law 
zost of the agencies of the United Stetes may not be sued and aetions 
for reinstatement must be brought acainet the agency head. Actions 
Yor back vay meat be brought againet the United States. 26 0.3.¢. 
8813u6(a){2 io}, 4 49l. The Supreme Court has steted thet it will not find 
that congress a authorized one of ite agencies te be sued eg nomine 
unless “it does so in explicit languaze." Blackuar v. Guerre, 342 U.S. 
542 (1992). It is net clear whether or not the provision In the bill 
for suite against the “appropriate” agency would enable an agency to 
be suet. eo pontine in reinstatement and beck pay cases. 


the provision that permite service of process anywhere in 
the United Steabes changes the present rule with respect to the terri- 
torial liaite of effective service without adding to the effectiveness 
of the bill. Sule 4(4)(5) of the Federal Rules of Civil Procedure pro- 
vides that service of process upon an oifleer of the United States 
shall be made by delivering 2 copy of the summons end complaint to suci 
efvicer. Taus, even i? service were permitted enywhere in th: United 
ftates, in most inatences service upon an agency head still would have 
to be made in the Distriet of Columbia because that is the only place 
the gumaens could be delivered. Agency heads are ordinarily the only 
officers against vhom relief can be obtained in reinstatement cases. 
Bleckmar v. Guerre, _mepre- The only effect of this provision would be 
to permit harasement of such officers by subjecting them to service 
ubile they ere traveling away from their offices in the District of 
wOhanbia. 
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itor is it necessary to alter the cifeet of Rule BES) saiich 
limite service of process to the stete in which the Ustrict court is 
held. it is suggested that the purpose of the bill could be ecoamplished 
more effectively by inserting e provision similar to tule 4{d}(%) which 
provides for service upon the United States attomey for the district 
in which the action is brought. 


ahe bli. is Limited to actions brought by agployece in the 
Luecutive branch. The Committee may wieh to consider argh or not 
L< ahould apply to all employees in ihe classified civil service as 
well as t> emcrutive esployces. 


Pinally, the measure io aghiguous with respect to thi seope 
or judicial review contemplated. At the present time the District 
Court for the Ddetrict of Columbia, which is the only court bewving 
jurieéietion over reinstatement cases, willl review the actions of 
executive offielals in dischearmsins axective employees omky te inmure 
that the relevant procedural _reqiirenents were gomplics wlth. Says 
Ve toy, 2 2hO P. ad G65 (D. co. cir. 19%). Similarly, in back poy 
caees @ Court of ee eee te Bore ae ae Soars 
against an emplheyce but only wlll review the procedural Tage pails of the 
case. Wittner v. United States, 76 ©. Supp. 110 (ct. ¢ - Uphe). Thie 
bill apparently is inteadad to retain these toe af Wc lew by 
providing thet natn in the b111 "shall affect the scope of review 
of amy court." But the bill would cxtend jurladiction to review rcin+ 
atetemart ant bagk pay cases to courte thet heretovor eld sot review 
these ongce to any axtent. It would be more desirable, there anette to 
state oxpressly the extent of the seope of review contemplated by the 
DLLL. 


ine idcatally, it ie noted that the measure refers to tec 
mepceieec Gourt for the Territory of Alaska”. This icference will 
require aaendment in view of Alaska's statehood. 


‘ihe Bureau of the Budget has advised that there le no 
abjection to the submission of this report. 


Sincerely yours, 


Levrence i. Walsh 
Deputy Attorney General 
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